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Now, as to the evidence, it is competent for the legislature to 
declare the rules that shall govern in a contract between parties. 
The common law is, that an original deed must be produced, and 
its execution proven by witness. The statute is, that it may be 
proven by the certificate of acknowledgment. By statute a certi- 
fied copy of the record may be introduced in evidence if the origi- 
nal is lost. 

I have given a very hasty sketch of the questions that may arise 
in the examination of an abstract of title. I have not attempted 
to demonstrate the simplicity of an examination, but quite the 
contrary. And if I have accomplished any good at all it is in ex- 
hibiting the difficulties which embarrass the conveyancer. I would 
have but little confidence in the opinion of a lawyer who ima- 
gined himself competent to solve readily all the problems that 
might arise. James P. Root. 

Chicago, July 9th 1875. 



RECENT AMERICAN DECISIONS- 

Supreme- Court of Errors of Connecticut. 
JAMES W. TOMLINSON v. THE TOWN OF DERBY. 

A motion to set aside a verdict for the misconduct of a juror, and a motion for 
a new trial for errors in the rulings of the court, can be filed in the Superior 
Court at the same time, and can be reserved together for the advice of this court. 

Where a juror has conversed with a person not of the panel, respecting the case 
on trial, it is sufficient cause for setting aside the verdict, unless it appears that 
the successful party in the suit has not been benefited or the defeated party 
injured, by the fact of the conversation. 

Where a juror allowed such a conversation, in which it was stated to him that 
if the plaintiff should recover five thousand dollars damages he would have 
nothing left after paying his expenses, in which the juror expressed his concur- 
rence, it was held, after a verdict for the plaintiff, that the effect of the conversa- 
tion was presumably to increase the damages allowed, and that the verdict ought 
to be set aside. I 

Case, for an injury from a defective highway of the defendant 
town. Verdict for the plaintiff, and motion by the defendant to 
set aside the verdict for the misconduct of a juror, with a motion 
for a new trial for errors in the charge of the court. The points 
decided by this court will be fully understood from the opinion. 

Watrous and Wooster, with whom was Torrance, in support of 
the motions. 
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H. B. Munson and Wright, contra. 

Park, C. J. — The plaintiff contends that a motion to set aside 
a verdict for the misconduct of a juror, and a motion for a new 
trial for errors claimed to have been committed by the court in the 
trial of a cause, cannot be made in the same case at the same time, 
for the reason that the one precedes and the other follows the 
rendition of the judgment. But we think it is not necessary that 
judgment should be rendered in order to lay the foundation for 
a motion for a new trial. It may or may not be rendered at the 
discretion of the court. In the case of Collins v. Prentice, 15 
Conn. 423, the court advised judgment to be rendered nunc pro 
tunc, after deciding the motion for a new trial against the party 
who made it. 

In the present case no judgment has been rendered, as appears 
by the record ; therefore there is no apparent inconsistency in the 
existence of these two motions at the same time in the case. In- 
deed, in almost every instance in our reports, a motion to set aside 
a verdict for the misconduct of a juror, has been accompanied by 
a motion for a new trial for errors claimed to have been committed 
by the court. We think there is nothing in this objection. * * * 

In regard to the merits of the case, we think it is clear that 
the verdict should be set aside and a new trial had. It was an 
important question in the case what damages the plaintiff should 
recover. One of the jurors impannelled to try the case suffered a 
person, other than a juror, to say to him substantially, while the 
case was on trial, that if the trial should continue fifteen or twenty 
days, and the plaintiff should recover five thousand dollars damages, 
he would have nothing left after paying the expenses of the suit. 
The juror assented to the statement, and said substantially that he 
had learned from a party out of court during the trial what were 
the expenses of running the Superior Court, and expressed his 
opinion, derived from information thus obtained, that the costs of 
the trial would amount to the sum of five thousand dollars. The 
same juror made on another occasion, to another party not a juror, 
during the progress of the trial, substantially the same statement, 
that if the plaintiff should recover five thousand dollars there 
would be nothing left after paying the expenses of the case. The 
same juror had other conversations with other parties not of the 
jury, and during the progress of the trial, and to one of them he 
narrated the substance of the evidence as far as it had been given; 
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But there is no need of going further. The first two conversa- 
tions respecting the damages necessary for the plaintiff to recover, 
in order to pay the expenses of the trial, we deem amply sufficient 
to set aside the verdict. Since the case of Bennett v. Howard, 3 
Day 219, the law of this state has been, that where a juror has 
had conversation with a party not of the panel, respecting the case 
on trial, it is sufficient cause to set aside the verdict, unless it 
appears that the successful party in the suit has not been benefited 
by the juror's misconduct, or the losing party injured : 1 Swift's 
Digest 775 ; State v. Watkins, 9 Conn. 47 ; Pettibone v. Phelps, 
13 Conn. 445; Hamilton v. Pease, 38 Conn. 115. The whole 
tendency of the misconduct in this case was to benefit the plaintiff 
and injure the defendants, and it is highly probable that it oper- 
ated to enhance the amount of damages the plaintiff recovered. 

The motion for a new trial has been virtually abandoned by the 
defendants, and the view we have taken of the motion to set aside 
the verdict renders it unnecessary to consider it. 

The Superior Court is advised to set aside the verdict. 



The question here discussed is one of 
importance, and of very considerable 
difficulty. It will not always meet the 
practical necessities of jury trials, to at- 
tempt to fix a hard and fast line, by 
which to determine all questions of ir- 
regularity or misconduct even, in the 
jury room, or in the impannelling of 
the jury. It depends both upon the 
wrong intent and the actual effect pro- 
duced in regard to correct verdicts. 

Thus it has been held by the English 
courts, that, where one man by mistake 
sat in the place of another upon the 
jury, in the trial of an action, and this 
was discovered before verdict, that it 
was good ground for awarding a venire 
de novo : Dovey v. Hobson, 6 Taunt. 460. 
And in Norman v. Beamont, Willes 
484, Barnes 453, this was held good 
ground for setting aside a verdict ren- 
dered before the mistake was discovered. 
But in Hill v. Yates, 12 East 229, the 
court, on full consideration, held such 
a mistake no sufficient reason for setting 
aside a verdict, as it might involve the 
entire business of a term. 

Vol. XXIII.— 69 



So too, mere formal irregularities, 
like not keeping the jury together over 
night, in a trial for misdemeanor, have 
been held no ground for setting aside 
the verdict. The court say, "that cir- 
cumstance standing alone is not suffi- 
cient to vacate the verdict:" Rex v. 
Kinnear, 2 B. & Al. 462 ; State v. Bran- 
non, 45 Mo. 329. But in such case the 
burden is upon the state to show that 
the separation of the jury did not affect 
the prisoner unfavorably : Philips v. 
Commonwealth, 19 Gratt. 485. So if one 
of a panel be taken ill, another may be 
sworn in his place, and the trial begin 
de novo : Rex v. Edwards, 4 Taunt. 309. 

But where the jury carry into their 
room and consider improper evidence, 
calculated to influence the verdict, it 
cannot stand : Petersdorff Ab. 744 in n. 
So too if the jury act upon their per- 
sonal knowledge: Anonymous, 1 Salk. 
405 ; 7 Mod. 3 ; Darrance v. Preston, 
18 Iowa 396. Any juror, having any 
evidence to communicate, should ask 
to have the panel brought into court, 
and himself be sworn, that he may tes- 
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tify, in open court, before counsel : Id. 
And if the jury resort to the lot to de- 
termine the case the verdict will be set 
aside, although in fact rendered accord- 
ing to the right of the case : Hale v. 
Cove, 1 Strange 642 ; Foy v. Harder, 3 
Keb. 805. But such misconduct can- 
not be shown by the affidavit of a juror : 
Vaise v. Delaval, IT. R. 11 ; Owen v. 
Warburton, 4 B. & P. N. R. 329; Straker 
v. Graham, 1 Dow P. C. 223 ; Hager v. 
Hager, 38 Barb. 92. But all such pro- 
ceedings by juries, where shown by 
proper evidence, as of the officer at- 
tending, will be regarded as a high 
misdemeanor: Lord Mansfield, C.J. , 
in Vaise v. Delaval, supra; Fry v. Hor- 
dy, T. Jones 83. And all such verdicts 
must be set aside, of course : Thompson 
v. Perkins, 26 Iowa 486. 

But where courts are asked to set 
aside a verdict, on the ground of mis- 
conduct of the jury, or of improper in- 
fluences brought to bear upon them, 
there should be some degree of watch- 
fulness exercised, to learn that this is 
not a device of the party against whom 
the verdict is rendered, in order to ena- 
ble him to have a double advantage, by 
first taking the chance of obtaining a 
verdict in his favor, and failing in that, 
to obtain a new trial, by such reserved 
exception. Hence courts have held 
parties with great strictness to the duty 
of bringing all irregularities of the jury, 
which come to their knowledge before 
the verdict, at once to that of the court, 
under penalty of forfeiting all benefit 
from them : Fessenden v. Sager, 53 Me. 
531. But see 40 Vt. 363; 13 Conn. 
453; 20 Id. 241, where this question 
is extensively discussed. 

And there arc no doubt many cases 
where the jury have been guilty of an 
unintentional irregularity, that the court 
will produce more perfect justice by al- 
lowing the verdict to stand, if there is 
no ground for supposing it could have 
been influenced by such irregularity ; as 
where a juror has, inadvertently, com- 



municated the verdict to those not of the 
jury, before it is rendered in court. 
This may sometimes be effected by im- 
proper inquiries of a juror, while he is 
off his guard, after the jury have agreed 
upon and sealed up their verdict, but be- 
fore rendering it in court. In such 
cases the proper course might be to 
punish the interrogator for his contempt 
of court, and admonish the juror for his 
want of proper reserve. But if the 
verdict is reconsidered after the com- 
munication it cannot stand : Martin v. 
Morelock, 32 III. 485. 

Where new trials are sought because 
the jurors have been allowed to com- 
municate with outsiders, in such man- 
ner that it may have influenced the ver- 
dict, the rule is uniform to set aside the 
verdict, and also to punish all offenders 
for the contempt who have acted de- 
signedly : Davidson v. Manlove, 2 Cold. 
(Tenn.) 346. Cole v. Swan, 4 Greene 
(Iowa) 32. Where the communication 
to the jury is made by an officer of the 
court it should meet condign punish- 
ment, and the verdict be set aside : 
Thomas v. Chapman, 45 Barb. 98. 

The cases differ somewhat as to the 
presumption the court will make in re- 
gard to the verdict being affected by 
improper communications with the jury. 
Some cases are so liberal as to hold that 
it must appear that the misconduct of 
the jury probably did affect the verdict : 
Medler v. State, 26 Ind. 171 ; Erwin v. 
Bulla, 29 Id. 95 ; 41 Miss. 291 ; -Sear- 
ton v. Lelievrre, 4 Cold. 11. But more 
commonly the courts require the party 
in whose favor the verdict is, when it is 
shown the jury were subjected to out- 
side influences, to show, in a very sat- 
isfactory manner, in order to retain his 
verdict, that it was not in fact thereby 
influenced : Bank v. Fulmer, 2 Vroom 
52 ; Springer v. State, 34 Ga. 379. It 
is sufficient if it appear that the mis- 
conduct might have influenced the ver- 
dict: Johnson v. Boot, 2 Cliff. 108; 
Heiser v. Van Dyke, 27 Iowa 359. But 
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unquestionably it must appear that any 
outside communication with the jury, in 
order to vitiate the verdict, was natu- 
rally and reasonably calculated to have 
some effect upon the verdict. Mere ba- 
dinage would not vitiate a verdict : Peo- 
ple v. Boggs, 20 Calif. 432. But see 
State v. Andrews, 29 Conn. 100. Any 
subterfuge resorted to by the jury will 
vitiate the verdict, as making a sworn 
agreement and sealing it up, in order to 
separate and then reconsidering when 
they come together again : Short v. 
West, 30 Ind. 367. 

It seems well settled, that where the 
jury are allowed to have intoxicating 
liquors in their room for the common 
use of the jurors, the verdict will be 
set aside : Ryan v. Harrow, 27 Iowa 
494. But we could not recommend 
anything like extreme self-denial, to be 
inflicted upon a jury, in order to induce 
an agreement. It will naturally pro- 
duce the opposite effect. Our own ex- 
perience has established, beyond all 
question, that, where the jury are al- 
lowed food and sleep at the public ex- 



pense, while kept together, as nearly as 
practicable, the same as if not impan- 
nelled, the money is wisely expended, 
and they may thus be kept in good mood 
for an agreement, and will more 
commonly come to a satisfactory agree- 
ment, after being kept out, sometimes, 
even for two days or more ; but if made 
unhappy by severity at the hands of 
the court, in ever so short a time, there 
is not the least benefit in keeping them 
together, another moment, with any 
view to obtain a verdict. The judge who 
believes he can drive a jury to agree, 
will find himself laboring under a very 
serious mistake. It is one of the most 
important and difficult offices of the 
judge to be able to maintain the patience 
and good nature of the jury until they do 
agree. There is no one mode in which 
the administration of justice suffers more 
serious detriment, than in dismissing 
juries because they think they will not 
be able to agree. We think it should 
never be done unless from the clearest 
necessity. I. F. R. 



Supreme Court of Vermont 

JOHNSON v. TOWN OF WARBURGH. 

One travelling upon the Sabbath, without excuse, cannot maintain an action 
against the town for any damage he may suffer, through defects in its highways. 

Case for injuries received while travelling on a highway within 
the defendant town. The facts sufficiently appear in the opinion of 

Ross, J. — The necessity which will excuse one for travelling on 
the Sabbath must be a real and not a fancied necessity. The 
statute reads : " No person shall travel on the Sabbath or first day 
of the week, except from necessity or charity:" Gen. St. ch. 
93, sect. 3. It is not an honest belief that a necessity exists, but 
the actual existence of the necessity, which renders travelling on the 
Sabbath lawful. 

The jury, under proper instructions, have found, that the travel- 
ling of the plaintiff on the occasion when he received his injury 



